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EARTH EXCAVATION AND RECLAMATION REGULATIONS

SECTIONI. AUTHORITY

Chapter: 155-E of the New Hampshire Revised Statutes Annotated says thag £t rth
excavations in the State, with some minor exceptions, are subject to tegul
the town in which the operatlon occurs. In 1980 the New Durham Tef

Planning Board. On the basis of t].’ﬂS authority the New Durha
adopts the following regulations to govern the excavation of and the

SECTION II. PURPOSE AND SCOPE

The goals of this regulation are to:
A. Provide for reasonable oppottunitie

B. Minimize safety hazards whifhhardle created by open excavations;

C. eitare will be safeguarded;

D ¢ environment during and after excavation
E. es of the Town during and after excavation

. An¥ person whose property is located in New Hampshire and adjoins ot is
rectly across the street ot 4 stream from the land under consideration.

2. For the purposes of receiving testimony only, and not for putposes of
notification, the term “abutter” shall include any petson who is able to
demonstrate that his land will be directly affected by the proposal under
considetation

! The Planning Board first adopted regulations on September 25, 1980 and amended them on occasion after
that. The regulations were completely rewritten on Tuly 20, 2010.
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3. For putposes of notification and receiving testimony, “abutter” means all
affected towns and the regional planning commission(s) in the case of a
development having regional impact, as determined by the Boatd.

B. APPLICANT means the owner of the property to be excavated or the
ownet’s agent, so designated in writing as part of the excavation application.

C. AQUIFER means a water-beating stratum of permeable rock, sand, or gravel,
as indicated on statewide mapping prepared by the United States Geological
survey.

D. BOARD means the Planning Board of New Durham.

E. COMMERCIATL EXCAVATION means excavation of earth iggente
commetce, excluding excavation that is strictly conductgg for :
alteration, renovation, improvement or construction to
the excavation takes place. Any material leaving the projge

interruption in common ownership except
single town, except in the case of stationar
petimeter is not defined by town boundafi

G. DIMENSION STONE means rocks
blocks, slabs, sheets, or otherbonsigd
and is used for external oginterid § of buildings, foundations, curbing,
paving, flagoing, bridggs, réwe ', or for other architectural or engineering
purposes. Dimensiorhstone iftgludes quatry blocks from which sections of

avel, rock, top soil, loam or construction aggregate
ing, crushing ot any other mining activity or such other

altaking of earth, including all related slopes, access roads, areas
Jremporaty or permanent storage of earth, or areas used for the
ton of structures ot machines used in the excavation process.

J. EXCAVATION AREA means the area within an excavation site where

excavation has occurred or is eligible to occur under the provisions of RSA
155-E. This is also known as the pit area.

K. EXCAVATION SITE means any area of contiguous land in common
ownetship upon which excavation takes place.

L. RECLAMATION means the restoring of an excavation site to a standatd at
least equal to those outlined in SECTION X, of these regulations
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M. STATIONARY MANUFACTURING AND/OR PROCESSING PLANTS
means facilities which are placed on a site for the purposes of sorting,
washing, screening, ctushing, classifying, drying, or processing excavated earth
matetials.

SECTION1IV. EXCAVATIONS GOVERNED BY THESE
REGULATIONS

All excavations conducted in the Town of New Durham, including those
requiting a permit, are subject to SECTION VIL , SECTION VIIL. SE
SECTION X. , and SECTION XI. of these regulatlons

SECTION V. EXCAVATIONS REQUIRING A PER

All excavations in the Town of New Dutham must
from the Planning Board ptior to any excavation
following projects do not require a permit:

¥ation Permit

A. An excavation petformed exclusively for £ gl
gs b IL TH, IV, ot V hlghway, ot an
Emergency Lane designated by the BOagd\3% Selectmen by a unit of

an agent of the government if there is
of government and the agent for the
iofor maintenance of the highway

2. e conducted by an agent, the unit of government
nt with the agent which specifically requires the
ith RSA 155 Ei4 and SECTION VIL and SECTION
3. Ac pit agreement shall be filed with the Planning Boatd prior to

vcavaton.

ebnstruction or alteration of a building or structure, a parking lot or
including a driveway on a portion of the premises where removal occurs,
arfd which does not exceed 1000 cubic yards. This excavation cannot be
started, however, until any required state and local permits have been issued.

C. Excavation that is incidental to agricultural or silvicultural activities, normal
landscaping, or minor topographical adjustment. In the event that the project
results in the removal of mote than 1000 cubic yards from the propetty, an
excavation permit will be required.
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D. When excavation from a granite quarry for the putpose of producing
dimension stone requires a permit under RSA 12-E (Mining and Reclamation)
it is exempt from these regulations.

E. A petson owning land abutting a site which was taken by eminent domain or
by any other governmental taking upon which construction is taking place
may stockpile earth taken from the construction site and may remove the
carth at a later date after written notification to the Board.

F. Compliance with the provisions of these sections is mandatory in order to
maintain the non permit status. Loss of non permit status will ocey
after the Board has given written notice that the excavation is not
compliance and the owner fails to bting it into comphance wi
receipt of such notice. '

SECTION VI. ABANDONED EXCAVATIO

A. Any excavation for which the affected ares
complete compliance with the reclamation stz
considered abandoned ifr

e brought into
v of this regulation shall be

1. No material of sufficient Weight o

e to be commetcially useful has
been temoved from the site

-yeat petiod

2. The excavation is in use, bu gas not been brought into compliance

with the incremental standards of this regulation, or a bond
has not been pos d ancl Meclamation timetable has not been approved by
the Board.

3. The ownet or o the excavation has not secuted a pettnit pursvant
to these regula

bIEC health, safety, or welfare, the owner may be required,
c hearmg, to comply with the Umetable and bondmg

0Wn to authotize reclamation at the Town’s expense. The Town’s costs
pt constitute an assessment against the owner, and shall create a lien against
the propetty. Such assessment and lien may be enforced and collected in the
same manner as provided for real estate taxes.

SECTION VII. PROHIBITED PROJECTS

A. Any excavation within 75 feet of the boundary of a disapproving abutter, ot
within 25 feet of an approving abuttet. The abutter’s approval must be in
writing. Absence of written approval shall be consideted disapproval.
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B. Removal of existing visual bartiers to the excavation site except the minimum

removal required to provide access to the excavation as approved by the
Planning Board

C. Any excavation that is determined by the Planning Board to be unduly
hazardous ot injurious to the public welfare. 'The Board shall give particulat
consideration to such factors as noise, traffic, dust, fumes, ot danger from
operation.

D. Any e‘{cavatton likely to substanﬂaﬂy damage a known aqulfer 1denﬂﬁed on

Boartd shall determine whether the damage to the aqulfer is hkel ‘
substantial using at least the following critetia:

1. Thete is likely to be a dettimental effect on the quality
contained in the aquifer by direct conttibution to the
aquifer ot by increasing the long term susceptibilithyof
potential pollutants

2. The excavation is hkely to cause a 51gm

aquifer.

E. The Planning Board may requite that
prepated by a Professional Eggineg Shundwater Consultant that would
assess the potential aquifer damiyg gmay be caused by the excavation.

F. Any proposed excavat :

teceive necessaty approvals from state
or federal agencies, sugh,

ggation of Terrain or Wetlands permits.
G. Any excavation that c t comply with the requitements of Sections IX, X,

and XTI of these regf

SECTION VIILg ¥ VATION EXPANSIONS

pe, size, depth, location, rate of removal, or the reclamation plan
d excavation is proposed to be altered the owner must submit
jation for 2 new excavation permit.

SECTION IX. OPERATIONAL STANDARDS

A. The following standards apply to all excavations. For those excavations
tequiting z permit, these standards are considered to be the minimum; more
sttingent standards which are consistent with the purpose of these regulations
may be applied, as deemed necessary by the Board.
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- No excavation shall be permitted closer than 150 feet to an existing

dwelling ot to a site for which a building permit has been issued at the time
the excavation permit is gtanted.

No excavation shall be permitted below road level within 50 feet of the
tight-of-way of any public highway as defined in RSA 229:1 unless such
excavation is for the purpose of said highway.

Vegetation shall be maintained, of, if not existing, shall be established
within the peripheral afeas of items 1 and 2 of this section in accordance
with acceptable horticultural practices.

No fuels, lubricants or. other toxic ot pollating chemicals shall
on-site unless in compliance with State laws ot rules pertal
storage of such materials. o
Temporary slopes may exceed a 1:1 grade if they are bged as part of an
excavation permit, and if the Code Enforcement €3 ertifies that a

fence or other suitable barticade has bee
and/or to h'mit access to the site.

a.IV.

Excavation practices whicth;
degradation of water

silthtion of surface waters ot any
ublic ot private water supplies are
PIGBE lies on the injured patty to submit in
Wgf the incident. The Boatd will hold a public
hearing as to the m tendet the decision whether this regulation

" Costs of consultant opinion shall be borne
rztion owner and the aggrieved patty.

m,shall be permitted within 75 feet of any great pond,
“ot any other standing body of water, or within 25 feet of

cceptable hours of operation shall be 7 am — 6 pm Monday through
Friday and 8 am — 12 noon on Saturday, with no opetation on Sunday.

The Board may modify these houts depending on the needs of residents ot
the gravel pit owners.

10. No excavation shall be permitted within one foot of the seasonal high

watet table unless the Planning Board sets a higher standard to protect the
water table.
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11. Access roads leading to and from the excavation site shall intersect
existing streets and roads in a manner that will not endanger the safety of
highway users and local residents and at a location that has been duly
approved by State and/or local officials. The provision of RSA 155-E:3
and 155-E:4-I1I shall be adhered to and shall be shown on the excavation
plan.

12, Permit approval and maintenance shall be contingent on compliance by
the applicant with street and highway regulations promulgated by Federal,
State and local units of government

13. A vegetative ot topographical buffer shall be maintained be
excavation site and surrounding streets, highways and comrf
tesidential land sites. Apptopriate buffers would inchy
rock ledge, and natutal stone buffers that would eff shifeld the
excavation site from public view. '

SECTION X. STTE RECLAMATION STA

PPot those excavations
tequiting a perrnit, these standards atre {dered to be the minimum; mote
sttingent standards which are consis } the putpose of these regulations
may be applied, as deemed nélsgsaf by the Board. Within 12 months
following the expiration \:

completion of any exghtvation, whiciever occurs first, the excavated area shall
be reclaimed in accot ity

blic way, from which trees have been removed, shall
eedlings set out in accordance with acceptable

1. Areas visible fron

th and vegetative debtis resulting from the excavation shall be
dved or otherwise lawfully disposed of.

pill slopes, except for exposed ledge, shall be graded to natural repose for
the type of soil of which they are composed 5o as to control etosion, ot at
a ratio of hotizontal to vertical proposed by the owner and approved by
the Board. Changes of slope shall not be abrupt, but shall blend with the
sutrounding terrain.

5. Any standing bodies of water created by the excavation that ate judged to
constitute 2 hazard to health and safety shall be eliminated.
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6. The topography of the land shall be left so that water draining from the site
leaves the property at the original, natural dtainage points and in the
naturz] proportions of flow.

7. Any excavation perimit applicant that requites 2 RSA 485-A17 alteration of
tettain permit from NH DES shall incorporate the requitements of these
regulations, to the extent that they are mote testtictive, in any NH DES
permit application. Copies of all such permits shall be filed with the
Planning Board at the same time as they are submitted to NHDES

SECTION XI. INCREMENTAT RECLAMATION

Except for excavation sites of opetating stationaty manufacturifh
excavated area of 2 contiguous acres ot motre which is depleted
matetials, excluding bedrock, ot any excavation from which ¢
sufficient weight or volume to be commercially usef
2-year period, shall be reclaimed in accotdance wis
regulations within 12 months following such deplett
whether other excavation is occurting on adjacen
reclamation plan, including a teclamation timesg

rfetcial earth

cén removed for a
. of these
n-use, regardless of

: for the depleted ateas within the
approval with the Excavation

#¢ of any excavation, the applicant shall submit to
Abond in an amount equal to 100 percent of the

Antee reclamation of the applicable section, to be released as sections
‘ompleted. Priot to 2 new section being opened, new secutities shall be
posted. The surety shall not be released until the Boatd is satisfied that all
conditions of the site reclamation plan have been complied with.

C. Loss of bonding by lapse ot cancellation will result in 2 cease and desist order
by the Town.
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SECTION XIII. WAIVERS AND EXCEPTIONS :

Due to the divetse nature of excavation operations which vary in scale and scope, and
due to the varying conditions of the land to be excavated, the Boatd may, upon
application and for good cause, and following a duly-noticed heating, grant any
exception in wtiting to the standards contained in Sections I1X, X, XTI, and XII for
good cause shown. The written decision shall state specifically what requitements are
being waived, the reasons for the waivet, and include any reasonable alternatives.

SECTION XIV. APPLICATTION PROCEDURES

Ptiot to the Board rendering a decision for 2n excavation perrmt a pulf
shall be held, with due notification of all abuttets and the publiC¥
holding these public heatings is zs follows:

dure for

% shall be filed
xt regularly

A. Filing of the Applications: Applications fot excavati
with the Planning Board no later than 21 da
scheduled Board meeting.

B. A completed application shall consist of all reltyg
Section SECTION XV. below. The appHcation,
apphcant at the meeﬂng, and if it is fouf]

tems as identified in
ill be reviewed with the
& have met all submission

'close of the heating on the applicaﬁon ot any
ereof the Boz.rd shall make 2a decislon Notice of thlS

4l the conditions will be stated. Conditional approval will include a
ate’py which the conditions need to be met for the application to be
Sfoved and a permit to be issued. In the event the application is
isapproved, the reasons for the disapproval shall be given.

3. A site walk may be tequired by the Planning Board before it acts on the
application.
D. Notices Required for Public Hearing
1. All abutters will be notified by cettified mail, not less than 10 days prior to
the meeting at which the application will be submitted fot acceptance.

Names and addresses of abutters must be taken from Town records not
more than five {5) days before filing the application.
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2. Public notice will appear in 2 newspaper of genetal circulation and in at
least three public places not less than 10 days priot to the meeting.

3. The notice must include the location and general desctiption of the
proposal, as well as the date, time and place of the meeting.

E. Fees

1. A filing fee of §75 plus postage and a $100 public notice fee shall be paid
upon submission of an application, to defray the costs of posting notice
for the public hearing. Failure to pay such cost shall constitute grognds
for the Board to not accept the application.

2. A permit fee of $50 per year ($200) shall be paid befote the is
permit. Inspection fees of $50 per inspection ($800)o defr
permit compliance shall be paid at the satne time. I
reclaimed and closed the owner may receive a tefun.
fees.

3. A fee payable to the Register of Deeds
filing of the plan.

4. Additional reasonable fees shall be chagged
advice of an engineer or othet expey
determine permit compliance. 4

sed inspection
bon approval, for the

dld the Board require the
o\review plans or inspect the site to

SECTION XV. APPLICA MISSION ITEMS

seclamation plan, any other submission documents as
ee. At least seven paper copies, and one electronic copy, of

fon Plan: The excavation plan shall addtess specific actions to be

ken on the site relative to fuel and chemical handling and storage, dust

coprol, traffic, noise control and abatement, and comptehensive site safety of

unauthotized persons. The plan shall, at a mintmum, contain the following

items:

1. Name and address of the owner, the excavator (if different) and all
abuftters.

2. Natne, address and signature of the person pteparing the plan; date, bar
scale and north arrow.
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1. Petimeter sutvey by a licensed engineer of the location and boundaties of
the proposed and any existing excavations; the area in square feet and acte,
Boatd will accept copies of engineering drawings required by NHDES in
lieu of additional engineet drawings.

2. 'The location of existing buildings, structures, septic systems and wells
within 200 feet of the boundary of the project.

3. Public streets, driveways, intetsections, tights-of-way, and all easements
within 200 feet; road network to be affected; intended transportation
routes to be used.

4. Topography at contour intetvals of five feet or less.
5. All surface drainage patterns including wetlands and grand; within
500 feet of the excavation.

e request of the

6. Sketch and description, and/or engineer surveyed md
f1dth and surface

Board, of existing and proposed access roads, ingflu¥
materials.

7. The breadth, depth, and slope of the pro avation and the
estimated duration of the project.

8. An estimate of total volume of ear
extraction; )

. The elevation of the highes

proposed permitted

lion, and any hazatds to human safety.

ins for stormwatet management.

lans for equipment maintenance.

15. Methods to prevent materials from the site from being tracked onto
public roadways.

16. Copies of all necessary state and federal permits.

17. Signed and dated by licensed soil scientst/engineer. Board will accept

copies of engineering drawings requited by NHDES in lieu of additional
drawings.
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18. Hstimated cost of reclamation based on Reclamation plan and estimated
costs of labor and materials if the applicant is unable to complete the
reclamation plan.

19. Sample of a bond agreement;

20. Evidence of the ability to provide bonding in the amount calculated in
Item 18. .

21. The applicant shall provide a water quality analysis of any sutface waters
ot wetlands within 200° of the excavation site to setve as a baseline
compatison of any alleged or potential degradation of water qu
by the excavation. This requitement will be waived if the wate

propetty refuses access.

22. The apphcant wﬂl prov1de information on whether gavation may

24, The applicant will provide informag

thereof.

B. Reclamation Plan: Th® reclx qation plan shall address the effects of the
proposed excavation ggsoil, sirface, and ground water, vegetation,

overburden, topog g fill materdal, and should addtess future land use
consistent with the '

k¢ of a licensed surveyor ot engineer. The Board may
of enginecring drawings requited by NHDES in lieu of
wdrawings.

undaties of the atea proposed for reclamation and the land within
Lfeet of the boundaty of this site.

irst topography of the area proposed for reclamation, at contour intervals

of five feet or less.

4. Final surface drainage pattern, including the location and physical
chatactetistics of all artificial and/or modified drainage facilities.

5. Timetable as to fully-depleted sites within the excavation area.

6. Schedule of final reclamation activities including planting of seedling trees,

grass seeding mixtures, cover vegetation, fertilizer types, and application
rates.

s
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7. Othet Information: The Board resetves the tight, per RSA 155-E:3,VII to
request any other information it deems necessaty to make an informed
decision, ot to have plans reviewed by an outside agency. According to
the authotity vested in the Boatd by RSA 676:4,1(g), any reasonable
expenses incurred for such information of reviews shall be charged to the

applicant. Failure to pay such costs constitutes valid grounds for the
Board to deny the application.

SECTION XVI. ADMINISTRATION AND ENFORCEMENT
A, Permits

1. Permits shall be issued only to the owner ot his agenf
transterable without the ptior written consent of the

petmit shall be prominently displayed at the site o
the site.

2. A permit shall be valid for four years ané
specified on the permit.

copy of the
pal access to

3. Excavation of earth without a valid pe#imit is @violation of RSA 155-F and
these regulations. Violators may hefsgued a cease and desist order for
non-compliance. e

4. The Board may include in ths, ny such reasonable conditions as are

POrR se regulations.
5. The Board will estyblish a 3hedule by which all permitted sites are
inspected four (4) tiffg, ‘ar, or mote frequently as necessitated by
weather, safety %, pollution concerns or other factots. "The

inspections will ried out with due notice by the Code Enforcement
Officer a t the Planning Board. Inspections may also be cartied out
by the orcement Officer upon the receipt of a complaint. A site
msp

iew letter will be sent to the owner citing any deficiencies
g a timeline for correction of the deficiency.

t exempt sites shall be inspected on the same schedule.

Bonding will be reviewed at the periodic inspections.

wpension, Revocation and Appeals

1. The Board may suspend or tevoke 2 permit if the Board determines that
any provision of the permit has been violated, a material misstatement
made in the application upon which a permit was granted, or any unsafe ot
hazatdous conditions are determined by a site inspection to exist. Such
suspension ot tevocation shall be subject to a motion for reheating
theteon and appeal in accordance with these regulations.
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2. Any person affected by the Board’s decision to apptove ot disapptove an
application or any amendment theteto ot any suspension ot revocation of
a permit, may appeal to the Boatd for a rehearing on such decision, ot any
mattet determined thereby. The motion for rehearing shall be filed within
ten (10) days of such decision and shall fully specify every ground upon
which it is alleged that the decision or order complained of is unlawful or
unteasonable. The Board shall either grant or deny the request for
rehearing within ten (10) days, and if the request is granted, a reheating
shall be scheduled within thirty (30} days. Any petson affected b
Board’s decision on a motion or reheating may appeal in acco
RSA 677:4-15. :
C. Penalties: Fines, penalties, and remedies fot violations &%
be the same as for violations of RSA 676:15 and RSA 676
violates any provision of this regulation, a permit ot a y4th
heteunder shall be guilty of a misdemeanot. :

SECTION XVII. CONFLICTING PROVISIO]

Where these regulations are in conflict with
the more stringent shall apply.

, state, ot federal ordinances,

SECTION XVIII. AMEND

These regulations may be 2
on the proposed change. Suc
change, certified by 2 majos

ded byghe Planning Board following a public hearing
ange$ shall not take effect until 2 copy of said
e Board, is filed with the Town Cletk.

SECTION XIX, R
The attached “X

ACHMENTS

Ncafon Form™ and “Application for Excavation Permit Checklist™
fotms and may be amended by the Planning Board without notice

. If there is any conflict between these regulations and the

Checklist these Regulations shall take precedence.

SECTION XX, SEPARABILITY

The invalidity of any provision, sentence, patagtaph, etc. of this regulation shall not
affect the validity of any othet provision, sentence, paragtaph, etc.

SHCTION XXI. EIFECTIVE DATE

These regulations shall take effect upon adoption and certification by the Board.
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CERTIFICATION:

Public Heatings held on 7/6/2010 and 7/20/2010
Approved 7/20/2010
Certified by the Board 8/17/2010
a/=
Filed with Town Clerk 828/2010 Q.4

217
BEffective 8£+8/2010

UMW s&é//
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